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I. 
REPLY TO RESPONDENTS' STATEMENT OF FACTS 
Respondents' ("Labrum group") statement of the facts 
does not accurately reflect the course of events following the 
Labrum Group's November 1, 1985 Motion for Summary Judgment. 
On January 11, 1985, Appellants ("Jenkins group") filed a 
Memorandum objecting to the Motion for Summary Judgment. That 
Memorandum contested the facts outlined in the Labrum 
memorandum as the Labrum pleadings failed to disclose the 
accord and satisfaction between the parties. The Jenkins 
memorandum described the March 1983 accord and satisfaction and 
stated the intent of the Jenkins group to file the affidavit of 
their former counsel, Mr. George Diuraenti, further detailing 
that agreement. Mr. Diumenti's Affidavit was filed February 6, 
1985. At the February 19, 1985 summary judgment hearing, the 
issue of the accord and satisfaction was considered by the 
lower court. The Labrum group did not object to the 
consideration of this defense. 
II. 
SUMMARY OF REPLY ARGUMENT 
The oral accord and satisfaction agreement between the 
parties is legally binding. That agreement is supported by 
valid consideration. Accord and satisfaction was properly 
considered by the lower court. 
III. 
REPLY TO RESPONDENTS' ARGUMENT 
1. THE ORAL ACCORD AND SATISFACTION AGREEMENT 
BETWEEN THE PARTIES IS LEGALLY BINDING. 
The agreement between the parties was an accord 
and satisfaction of an existing contract. Such an agreement 
need not be in writing. Christensen v. Abbott, 595 P.2d 900, 
902 (Utah 1979). The statute of frauds is relevant as the 
subject of the contract was real property. The accord and 
satisfaction agreement between the parties was removed from the 
statute of frauds by part performance. Utah Mercur Gold Min 
Co. v. Hirschel Gold Min Co., 103 Utah 249, 134 P.2d 1094, 1096 
(Utah 1943). In reliance on the agreement, the Jenkins group 
executed a Stipulation for release of 75% of the condemnation 
funds on deposit with the Court to the Labrum group. These 
funds had been deposited with the court in September of 1982. 
They were not released until the execution of the Stipulation 
between the parties of March 11, 1983. That Stipulation was 
executed and the funds were distributed as a direct result of 
the March 4, 1983 accord and satisfaction. See, Exhibit "A" to 
the Affidavit of Mr. George Diumenti attached to Appellant's 
Brief as Exhibit "A." 
2. THE ACCORD AND SATISFACTION AGREEMENT IS 
SUPPORTED BY VALID CONSIDERATION. 
The Jenkins group was not bound to release the 
funds on deposit with the court to the Labrum group. As 
purchasers of the subject property on contract, the Jenkins 
group was a party in interest and entitled to at least a part 
of those funds. Jelco, Inc. v. Third District Court, 29 Utah 
2d 472, 511 P.2d 739 (1973). They agreed to allow the Labrum 
Group to have the $30,000 released consistent with the terms of 
the settlement agreement described by Diumenti. 
3. ACCORD AND SATISFACTION WAS PROPERLY CONSIDERED 
BY THE LOWER COURT. 
Rule 15(b) of the Utah Rules of Civil Procedure 
provides that pleadings are deemed amended to conform to the 
evidence when issues not raised in the pleadings are tried by 
the express or implied consent of the parties. Such is the 
situation in the instant case. The purpose of Rule 8(c) in 
requiring affirmative defenses be pled is to avoid surprise. 
In Cheney v. Rucker, 14 Utah 2d 205, 381 P.2d 86 (1963), this 
Court held: 
Plaintiff also raises the procedural point 
that since defendants did not plead the 
subsequent agreement as an affirmative 
defense, they should not have been permitted 
to rely thereon. It is true, as plaintiff 
insists, that Rule 8(c), U.R.C.P., requires 
that affirmative defenses be pleaded. It is 
a good rule whose purpose is to have the 
issues to be tried clearly framed. But it 
is not the only rule in the book of the 
rules of civil procedure. They must all be 
looked to in light of their more fundamental 
purpose of liberalizing both pleading and 
procedure to the end that the parties are 
afforded the privilege of presenting 
whatever legitimate contentions they have 
pertaining to their dispute. What they are 
entitled to is notice of the issues raised 
and an opportunity to meet them. When this 
is accomplished, that is all that is 
required. (Emphasis Added) 
Id. at 91. 
The respondents were fully apprised of the accord 
and satisfaction issue prior to the hearing on their Motion for 
Summary Judgment. The appellants had a legitimate claim of 
accord and satisfaction and respondents had an opportunity to 
meet this claim and chose not to do so. Under Rule 15(b) the 
issue of accord and satisfaction was properly before the court, 
considered by the court and ruled upon with the knowledge and 
consent of all parties. 
IV, 
CONCLUSION 
The accord and satisfaction agreement was legally 
binding and the parties acted in reliance on it. The lower 
court erred in granting the Labrum group summary judgment for 
the specific performance of the original real estate contract 
between the parties. The appellants believe they established 
by the evidence submitted to the lower court that the dispute 
as between the Labrum group and appellants was settled by the 
accord and satisfaction between the parties. Certainly the 
money was distributed per that agreement. At a minimum, the 
undisputed testimony of Diumenti raises a question of fact 
which cannot be resolved in a summary fashion. The holding of 
the lower court must be reversed and the matter remanded. 
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